Loyalty Oaths, Oaths of Office (Constitutional vs. Statutory)


     10/20/2004
Dear Agency Directors and Payroll Officers

State law requires that public officers and employees of public agencies must first take and subscribe to a loyalty oath before they can be paid (Title 51, Section 36.1, attached).  

In addition, a separate Statute requires the person approving the payroll to certify two things: 1) that the certifying employee has taken the oath; and 2) that the employees of the agency have executed the proper oath (Title 51, Section 36.4, attached).  When you submit your payroll to OSF, every payroll claim currently requires a certification attesting to this fact, a certification that is signed by the officer or employee approving the payroll.

This communication is a reminder to you of these requirements and is a request that you complete the attached self-audit and forward it to OSF no later than November 12, 2004.

There is one additional requirement regarding oaths of office.  The State Constitution requires public officers to execute an Oath of Office (Article XV, Section 1).  AG Opinion 1995-48 includes the Supreme Court three-pronged test to use in determining what a public office is:

... the chief elements of a public office are: (a) The specific position must be created or authorized by law; (b) there must be certain definite duties imposed by law on the incumbent; and (c) they [the duties] must involve the exercise of some portion of the sovereign power, “a position which has these three elements is presumably an ‘office,’ while one which lacks any of them is mere ‘employment’”.

Forms for both the statutory Loyalty Oath and the Constitutional Oath of Office can be obtained from the Secretary of State web site  (http://www.sos.state.ok.us/)

If you have questions about this, please contact Rollo Redburn in the Office of State Finance (521-3715).

You may submit your self-audits by fax at 405-521-3902; or by dropping it off or mailing it to the Office of State Finance, 2300 North Lincoln Boulevard, Room 122, Oklahoma City, OK    73105.

Attachments:

Statutory Cites mentioned in the main document

Agency Self-Audit

Attachment: statutory cites mentioned in the main document

Title 51, Section 36.1

Every officer and employee of the State of Oklahoma, or of a county, school district, municipality, public agency, public authority, or public district thereof, who, on or after July 1, 1953, is appointed or elected to office, or who after said date is employed, for a continuous period of thirty (30) days or more, in order to qualify and enter upon the duties of his office or employment and/or receive compensation, if any, therefor, shall first take and subscribe to the loyalty oath or affirmation required by this act and file the same as hereinafter set forth. Provided, that a public employee who is employed or whose employment is extended on a fiscal year basis and who has duly taken and filed the oath required by this act in order to qualify for and enter upon, or continue in, the duties of his employment, need not again take and file such an oath so long as his said employment, or reemployment is continuous or consecutive.

Title 51, Section 36.4

No compensation or reimbursement for expenses earned or incurred on or after July 1, 1953, shall be paid to any public officer or employee by any public agency unless and until he has taken and filed the oath or affirmation required by this act. Said public officer or employee, if his name is to appear on a public payroll claim, and who is not the certifying officer thereof, shall immediately, after he takes and files his oath or affirmation, notify, in writing, said certifying officer that he has taken and filed his said oath of affirmation and the date of such filing. It shall be the duty of the person certifying to said payroll to certify thereon that he has taken and filed said oath or affirmation and that every other officer or employee whose name appears on the payroll has notified him in writing that he has taken and filed the same.

Oaths of Office / Loyalty Oaths

Agency Self Audit – October 2004

A.  Agency Number:  

B.  Agency Name:  

C.  Agency Director:  

D.  Director’s phone number:

E.  Officer(s) or Employee(s) who approve the payrolls (please list names and phone numbers):  

F.  Public officers in this agency (List the names of the individuals and their official titles):

G.  Number of employees in this agency at the time of this certification:  

H.  Please certify to one of the following statements:

1. 
We have verified that all agency public officers and employees have taken and filed the statutory loyalty oath by the following:


a.     the signed oath for each listed public officer is on file with the Secretary of State; AND


b.1.  a copy of the signed oath executed by the employee is on file in agency personnel files;


b.2.  OR the employee has notified us in writing that they have previously taken and filed the 
       oath, and a copy of that notice is in the agency files.


______________________________________                  _________


Agency Director’s Signature




Date

2.
We have not been able to verify that all employees and/or officers have taken the oath required by statute.  We plan to complete the verification process prior to 12-15-2004.  We will resubmit this audit when we have completed the verification process.


______________________________________                  _________


Agency Director’s Signature




Date

I.  Please also certify the following statement

The public officers listed above (see item F) have also all taken and subscribe to the Constitutional Oath of Office and have filed it with the Secretary of State.


______________________________________                  _________


Agency Director’s Signature




Date

