Annualized Pay as Nonqualified Deferred Compensation (NQDC)
Final regulations have been issued by the IRS regarding payments to employees over a longer period than the period during which they work (such as teachers working 10 months and being paid over 12 months). The IRS considers this to be deferred compensation under U.S. Code 26 Section 409A. If the agency uses a deferred compensation arrangement, certain rules must be followed or the compensation could be subject to certain additional taxes, including a 20% additional income tax by the employees. Please refer to US Code 26 Section 409A, 72 FR 19234, IRS Notice 2006-79, IRS Notice 2007-86, and IRS Notice 2007-89 for additional information.
OSU offers six different deferral options for faculty and A&P who work in areas that may close down during the summer months.  Therefore, OSU must follow the rules set out in 409A to keep the employee from being subject to an additional income tax.  
If the agency does not offer a choice of payment options, the pay plan is not considered nonqualified deferred compensation regardless of whether you pay over the period worked (school year) or over a longer period (12 months). The agency may want to ensure all affected employees are aware they have no option over the pay plan, this could be included in your employee handbook or new employee orientation.  N/A at OSU – we offer the six plans or they can be paid over their assignment period.
If the agency offers employees a choice of pay plans, the following rules must be followed: 


School year 2007 – 2008:

· By January 1, 2008 the agency must set forth in writing a plan of how the employees are to be paid for the compensation earned for the rest of the 07 – 08 school year.  We have the faculty elections that designate when employees are to be paid the deferred compensation.  They are in writing.
· Employee elections in writing are not required to be in compliance and employees will not be subject to additional taxes. 

School year 2008 – 2009 and forward:

· The agency will need a written plan document for employee compensation. This can be in the employee handbook or other school rules and regulations.  I am in the process of writing up this information.  We will make it available on our website and send out Administrative Officer’s message as soon as the document is available.
· Collect employee elections in writing before the beginning of the work period notifying the employer how the employee wants their compensation spread out. The election must state how the compensation will be paid (ex: ratable over 12 months starting with the beginning of the school year).  We already do written elections for salary deferral.  These elections can be made for one year or until further notice.  I see no reason to change this but may change some of the wording to better match up with the 409A regs. 
· Determine one method, before the beginning of the work period, by which all employees who do not submit an election or submit a late election will be paid.  If an employee does not elect to defer his/her salary, they will be pay according to their regular pay assignment as agreed upon.
· An employee’s election is irrevocable with respect to this period of service.  If an employee elects to defer salary, they must live with that decision until the following year.  They may then elect to change or cancel their election.  They may not be paid back early for any reason but separation.
· An employee’s election form may provide that the election will remain effective indefinitely until the employee changes the election, before the beginning of the next school year.  This is how we operate now under our program.  We have let people enroll/change late but we will not be able to do this any longer.
· Employees hired after the beginning of the work period (school year) have 30 days to make their election or be paid under the one method determined by the agency above.  We have always allowed employees to join any time explaining that the payback will not be as much if they join late.  We will no longer allow anyone to sign up after the 30 days. 

Please review all deferred compensation arrangements you may have and the regulations to ensure compliance. 
